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A. Introduction and general observations

1 The United Nations High Commissoner for Human Rights is greatly encouraged
by the fact that Member States have agreed to develop specific ingruments on illega
trafficking and transporting of migrants (the Migrant Protocol) and on trafficking of
persons (the Trafficking Protocol) under the auspices of the United Nations Convention
agang Transnationd Organized Crime. Through the present note, the High Commissioner
wishes to convey her concern about the issues those instruments are attempting to address
as wdl as a number of comments regarding certain aspects of the two draft texts
(A/AC.254/4/Add.1 and A/AC.254/4/Add.3/Rev.1). The note includes some genera
recommendations that the High Commissioner is willing to devdop further should this be
requested.

2. The High Commissioner dso draws the attention of Member States to the separate,
detailed andysis of the Trafficking Protocol prepared for their condderation by the United
Nations Specid Rapporteur on violence aganst women, its causes and consequences
(AJAC.254/CRP.13). While that document does not necessaily reflect the podtion of the
Office of the United Nations High Commissoner for Human Rights, the High
Commissoner wishes to recal the fact that the Specid Rapporteur was appointed by the
Commisson on Human Rights in 1994 to <udy the issue of violence against
women—which the Specid Rapporteur (reflecting the postion taken by the Generd
Asembly in atide 2 of its Dedaation on the Elimination of Vidlence agang Women
(resolution 48/104)) has found to include the phenomenon of trafficking as it affects
women and girl-children.

3. The High Commissoner is aware that the indruments under development are not
human rights tregties but more in the nature of transnationd cooperation agreements with
a paticular focus on organized crime. However, it is important that new internationa
indruments do not conflict with or otherwise undermine international human rights law.
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It is the High Commissioner's view that certain aspects of the two draft Protocols raise
some concerns, which are set out briefly below.

Draft Protocol againgt Illegal Trafficking and Transport of Migrants
Supplementing the United Nations Convention against Transnational
Organized Crime

Therightsof irregular or illegal migrants

4,  The vulnerability of migrants, in particular irregular or illegd migrants, as areult
of ther precarious dtudtion in society often leads to violaion of ther most basc human
rights. The present draft Protocol focuses on migrants who are or have been the victims
of crimind exploitation in their countries of origin and/or transt countries and/or
countries of reception. That status renders such persons even more vulnerable to further
exploitation and violation of their rights.

5. It is the High Commissoner's view that any insrument deding with this issue—
irrespective  of its perspective—must commit itsef to preserving and protecting the
fundamenta rights to which dl persons including illegd migrants, ae entitled. Respect
for basic rights does not, of course, prejudice or otherwise redrict the sovereign right of
al States to decide who should or should not enter their territories.

The need to include a protection provision in the Protocol

6. Despite the acknowledgement in the preamble to the draft Protocol that “illegal
trafficking and transport of migrants is a particularly heinous form of transnational
exploitation of individuals in distress’, the Protocol itsdf contains no protection principle.
In addition to its negative impact on trafficked migrants, a neglect of victim issues may
wdl compromise the effective implementation of this instrument. The High Commissioner
urges tha consideration be given to inserting a provison to the effect that Member States
are under an obligation to ensure respect for and protection of the rights of illegd
migrants, which are owed to them under agpplicable international law. Such a generd
provison could be strengthened through reference to the core rights to which irregular or
illegd migrants are entitled, including the right to life; the prohibition of torture and crud,
inhumene or degrading trestment or punishment; and the principle of non-discrimination.

The need to address the issue of detention

7. lrregular or illegd migrants who ae detained by the recelving Stae have a
recognized right under internationd law to be trested with humanity and dignity—both
before and after a determinaion is made concerning the lawfulness of their detention. The
practical importance of this right judtifies a direct and specific reference in the Protocol.

The need to protect asylum seekerswho arealsoirregular or illegal migrants

8. The High Commissoner draws atention to the fact that increesng numbers of
aylum seekers—including those with genuine clams to refugee datus—are being
transported by means that would be covered in the present Protocol. The principle of non-
refoulement, which is the core of international refugee protection and which is recognized
as a norm of cugomary international law, must be preserved in this ingrument. The High
Commissioner gtrongly advocates the insertion of a provison to the effect tha the
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illegdity of an individud’'s entry into a State will not be a factor adversdy affecting that
person’s clam for asylum. In order to make such a provison effective, sgnatories should
be required to ensure that illegd migrants coming within the scope of this ingrument are
given full opportunity (induding through provison of informaion) to meke a dam for
aylum or to present any other judificaion for remaining in the country and that such
claims be considered on a case-by-case basis.

Prostitution and sexual exploitation

9. The reference in the present preamble to prodtitution and sexud exploitation is not
followed up in the draft.

A savings clause

10. Congderation could be given to insarting a savings clause such as the one contained
in article 15 of the draft Trafficking Protocal.

Draft Protocol to Prevent, Suppress and Punish Trafficking in Women
and Children [Persons|, Supplementing the United Nations Convention
against Transnational Organized Crime

Importance of this Protocol

11. The observetions of the High Commissioner in relation to this Protocol stem in part
from an undersanding of the potentid dgnificance of this instrument. As noted in the
Preamble, there is as yet no universa indrument that addresses dl aspects of trafficking
in persons. In fact, “trafficking” has never been precisdly defined in international law and
the most recent internaiond instrument deding with trafficking and related issues is now
more than haf a century old.

Definition of trafficking

12.  From this perspective the High Commissoner generdly welcomes the gpproach to
oefining “trafficking” as reflected in option 1 of aticde 2. A broad and inclusve definition
is vitd to ensuring the present and continuing relevance of this instrument. In this respect
it is rdevant to note tha the methods by which and the purposes for which individuds are
trafficked are congantly changing. While the draft definition does recognize that
trafficking takes place for reasons beyond forced prodttution (reference to “sexua
exploitation”), it limits other purposes of trafficking to “forced labour”. A preferable and
more accurate description of purposes would include reference to forced labour and/or
bonded labour and/or servitude. (The term “servitude’, when used in this context, should
be understood to include practices that have been defined elsewhere as *“contemporary
forms of davery”, such as forced progtitution) Such a reference would be consigtent with
exiding international lawv (see, for example, aticle 8 of the Internationd Covenant on
Civil and Politicd Rights) (see resolution 2200 A (XXI), annex). It would dso serve to
avoid the implementation difficulties inherently associated with undefined, imprecise and
emotive terms such as “sexud explaitation” when used in connection with adults.
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10.

11.

Definition of trafficking in children

13. For reasons of cdarity, the High Commissoner suggests that the definition of
trafficking in children be dedt with in a separate section. This section should dso include
an acknowledgment that children have specid rights under internationad law and that child
vidims of trafficking have specid needs that must be recognized and met by States parties.

14. Congstency with current international law requires that the “child’ be defined as
“every human being below the age of eighteen years unless, under the law agpplicable to
the child, mgority is atained earlier” (aticle 1 of the Convention on the Rights of the
Child (resolution 44/25, annex)). When defining the purposes for which children are
trafficked, reference should be made to both sexua and economic exploitation. The High
Commissioner urges incluson of specific reference to the Convention on the Rights of the
Child, which deds with both economic exploitation (aticle 32) and sexud exploitation
(article 34). It should dso be noted that the overwhelming mgjority of States are aready
under an exiging legd obligation to teke meesures “to prevent the abduction of, the sde
of or traffic in children for any purpose or in any form” (article 35).

Theneed to ensurerespect for the principle of non-discrimination

15. The principle of non-discrimingtion is a fundamenta rule of internationd law and
one of paticular relevence to the dStuation and vulnerabilities of irregular or illegd
migrants. The High Commissioner is of the view that the Protocol should contain a broad
non-discrimination provison. The non-discrimination clause in the Rome Statute of the
Internationa Criminal Court (A/CONF.183/9, article 21, para. 3) would appear to be a
ussful model for such aprovision.

Assistance for and protection of victims of trafficking

16. The High Commissoner has noted with concern that despite the commitment
contained in the Preamble to this indrument, the victim protection and assstance
provisons of the draft Protocol are very wesk. As a generd observation, the High
Commissoner notes that under the present draft text, victims of trafficking would appear
to gan very litle from cooperating with nationd authorities in the prosecution of
treffickers. Assstance and protection provisons must, & a minimum, meet basic
internationd human rights standards. From this perspective, specific reference should be
made to adequate housing, appropriate hedth care and other necessary support facilities.

17. Assgance and protection provisons should aso take account of the fact that
trefficked persons are usudly in an extremely vulnerable stuation and may be subject to
reprisdls from traffickers. In addition, it should be noted that trafficked persons are often
subject to detention and prosecution for offences related to their status (including violation
of immigration laws proditution, etc). States parties should be directed to refran from
detaining or prosecuting trafficked persons for such status-related offences.

18. The requirement of States parties to maintain the confidentidity of lega proceedings
rdaing to trafficking in persons (draft article 4, paragreph 1) should not be limited to
“appropriate cases and to the extent possible under domestic law”. The right to privecy is
endrined in internationd human rights law and its protection is especialy important in
the sStuations covered by this Protocol where the continued safety of the trafficked person
must be a primary consderation.
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13.

19. The wide discretion implicit in the use of the term “in appropriate cases’ in
paragraph 2 of draft article 4 should aso be redricted. Once a determination is made that
an individud is a trafficked person to which this Protocol applies, then the provison of
information with regard to court and administrative proceedings, assistance to enable their
views and concerns to be presented and considered; and housing, education and care for
children should not be dependent upon a further subjective determination of
“appropriateness’.

Status of the trafficked person/return of victims of trafficking

20. The High Commissioner is of the view that safe and, as far as possble, voluntary
reurn must be a the core of any credible protection strategy for trafficked persons. A
falure to incude provison for sofe and (to the extent possble) voluntary return would
amount to little more than an endorsement of the forced deportation and repatriation of
vidims of trafficking. When trafficking occurs in the context of organized crime, such an
endorsement presents an unacceptable safety risk to victims.

21. At a very minimum, the identification of an individud as a trafficked person should
be aufficient to ensure that immediate expulson that goes againg the will of the victim
does not occur and that the expanded protection and assistance provisions of the Protocol
suggested above become immediatdly gpplicable. The High Commissoner urges Member
States to consider a provison whereby trafficked persons are provided with the option of
at lesst temporary resdence. In addition to providing a meesure of safety, such a provision
would encourage victims of trafficking to cooperate with the authorities and thereby
contribute to achieving the law enforcement objectives of the Protocol. It is important in
this context to note that victim protection must be consdered separaely from witness
protection, a not dl victims of trafficking will be sdected by invedigating and
prosecuting agencies to act as witnessesin crimina proceedings.

Victim rehabilitation

22. The High Commissioner condgders that the limitation of “in appropriate cases’ in
draft aticle 7 is unnecessarily redtrictive and not in accordance with internationd human
rights law, which dealy provides that victims of human rights violations such as
trafficking should be provided with access to adequate and appropriate remedies. The
present paragreph 1 of article 7 could be strengthened through insertion of a genera
provison obliging States paties to provide informaion to trafficking victims on the
posshilities of obtaining remedies, including compensation for trafficking and other
caimind acts to which they have been subject, and to render reasonable assistance to such
vidims to endble them to obtain the remedies to which they are entitted under nationd law.

23. The obligation upon States to condder implementing meesures “to provide for the
physcd, psychologicad and socid recovery of victims of trafficking” should be made more
precise. The High Commissoner suggests the insertion of a provison to the effect that
States Parties are to take steps (both individudly and through internationa assistance and
cooperation) to provide for the physicd, psychologicd and socid recovery of victims of
trafficking.

24, Findly, the High Commissoner notes that the term “rehabilitation” as used in
internationd legd texts is generdly reserved for offenders. The terms used in the Basic
Principles of Jugtice for Victims of Crime and Abuse of Power (see resolution 40/34,
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annex)—victim  “restitution”, “compensation” and “assistance’—would be much more
gppropriate in this context.

Prevention of trafficking

25. The High Commissioner draws atention to the fact that nationd anti-trafficking
measures have been used in some Studions to discriminate againt women and other
groups in a manner that amounts to a denia of their basic right to leave a country and to
migrate legdly. Draft aticde 12 could usffully incdude a provison to the effect thet actions
amed a preventing trafficking should not have discriminatory effects or infringe upon the
right of anindividua to leave her or his country or legdly to migrate to another.

Relation between the two protocols

Ensuring consistency between the two protocols and avoiding conflictsin

application

26. The High Commissoner endorses the concept of developing two Protocols dedling
with illegd migration and trafficking, respectively. There is, however, a need to ensure
consgtency between the two ingruments and to avoid conflict in their separate and joint
goplication.



